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Industrial and Commercial Bank of China Financial Services LLC (“ICBCFS”), through 

its undersigned counsel, hereby submits this opposition to the First Omnibus Motion of Receiver, 

Kevin Dooley Kent, For Order Resolving Disputed Non-Investor Creditor Claims (ECF. 232) (the 

“Motion”). 

PRELIMINARY STATEMENT 

ICBCFS is a clearing agent that performs clearing and back office services for broker-

dealers.  ICBCFS and CV Brokerage Inc. (“CV Brokerage”) were parties to a Fully Disclosed 

Clearing Agreement dated as of March 18, 2013 (as amended, supplemented or otherwise 

modified, the “Clearing Agreement”).  Under the clear and unambiguous terms of the agreement, 

CV Brokerage agreed to indemnify ICBCFS for defending against any claims caused by CV 

Brokerage’s or any of its employee’s negligent, reckless, dishonest, fraudulent, or criminal acts or 

omissions.  In connection with the Clearing Agreement, CV Brokerage maintained certain deposit 

accounts at ICBCFS (the “Accounts”). 

Unbeknownst to ICBCFS, the principal of CV Brokerage, Brenda Smith (“Smith”), was 

running a Ponzi scheme.  When Smith’s conduct was exposed, all entities affiliated with Smith, 

including CV Brokerage, were put into a receivership, which is pending before the Court, and 

Kevin D. Kent, Esq. was appointed as the receiver (the “Receiver”).   

The Receiver set forth a process for parties to submit claims against CV Brokerage.  

ICBCFS timely filed claims for liquidated and unliquidated indemnities stemming from legal fees 

and expenses incurred, and to be incurred, in defending against actions stemming from Smith’s 

fraud.  Despite the clear and unambiguous terms of the Clearing Agreement, the Receiver filed the 

Motion seeking to deny ICBCFS’s claims. 

The Receiver argues that the indemnity provisions of the Clearing Agreement are invalid 

solely because certain customers of CV Brokerage (with whom ICBCFS had no relationship and 
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to whom ICBCFS did not owe any duties) have alleged—without any judicial finding regarding 

same—that ICBCFS acted intentionally or was fraudulently involved in the misconduct (it did not 

and was not).  This contravenes established case law, which provides that an indemnity is valid 

unless and until there are factual findings by a court of intentional or fraudulent conduct that voids 

an indemnification agreement.  Moreover, as discussed herein, the allegations on which the 

Receiver relies do not come anywhere close to proving that ICBCFS had knowledge that Smith 

was running a Ponzi scheme or otherwise acted intentionally or fraudulently.  Indeed, although a 

New York judge ruled that he could not throw out the claims on a motion to dismiss, he expressed 

skepticism about the merits of CV Brokerage’s customers’ claims.  Furthermore, there is a large 

body of New York law that stands for the proposition that a clearing agent that is merely 

performing its duties is not liable for the tortious conduct of a broker-dealer for which such clearing 

agent clears transactions.  Indeed, clearing agents often win such claims such as those asserted 

against ICBCFS on summary judgment.  

Finally, as security for its indemnification claim, ICBCFS has a perfected lien in the cash 

on deposit in the Accounts at ICBCFS.  A perfected security interest provides a secured creditor 

with a constitutionally protected property right in its collateral.  In addition, applicable law and the 

Clearing Agreement each dictate that ICBCFS is entitled to set off the cash on deposit at ICBCFS 

against ICBCFS’s claim, should it be allowed by this Court.  ICBCFS reserves all of its rights 

regarding its cash collateral and its right of setoff, provided that ICBCFS will continue to hold off 

on any dispositions of those monies pending a further order by the Court.  ICBCFS further 

respectfully requests the Court set a hearing and permit it to be heard on the issues herein. 

STATEMENT OF FACTS 

ICBCFS and CV Brokerage were parties to the Clearing Agreement.  (A true and correct 

copy of the Clearing Agreement is attached hereto as Exhibit 1.)  Under the Clearing Agreement, 
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CV Brokerage agreed to indemnify, defend and hold harmless ICBCFS and any controlling person 

of ICBCFS from and against “all claims, demands, proceedings, suits, actions, and all liabilities, 

expenses, and reasonable attorney’s fees (including fees and costs incurred in enforcing ICBCFS’s 

right to indemnification), and costs in connection therewith arising out of one or more of [CV 

Brokerage’s] or any employee’s negligent, reckless, dishonest, fraudulent, or criminal act or 

omission.”  Clearing Agreement, § 19.2.1.  Furthermore, in connection with the Clearing 

Agreement, CV Brokerage maintained the Accounts at ICBCFS. 

Smith operated CV Brokerage.  Unbeknownst to ICBCFS, Smith was using CV Brokerage 

as part of a Ponzi scheme.  When Smith’s fraudulent conduct was exposed, all entities affiliated 

with Smith, including CV Brokerage, were put into a receivership, which is pending before the 

Court, and the Receiver was appointed.  

At the time the receivership was commenced, there was $488,213.08 on deposit in the 

Accounts (the “Balance”).  

Upon appointment, the Receiver notified ICBCFS of the entry of the Order Appointing 

Receiver (ECF. 22) (the “Receivership Order”), which required that all funds on deposit in 

accounts subject to the receivership be turned over to the Receiver.  This purported to include the 

Balance in the Accounts.  ICBCFS notified the Receiver that it had indemnification claims against 

CV Brokerage under the Clearing Agreement, and that the claims were secured by a security 

interest in the Balance in the Accounts.  ICBCFS’s security interest was perfected by its possession 

and control of the funds on deposit in the Accounts.  ICBCFS further notified the Receiver of 

ICBCFS’s right of setoff against the Balance to satisfy its claim against CV Brokerage, which it 

had not exercised due to the Receivership Order.   
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Ultimately, the Receiver and CV Brokerage entered into that certain Stipulation Between 

the Receiver, Industrial and Commercial Bank of China Financial Services LLC, and the Securities 

and Exchange Commission to Resolve Motion to Amend the Amended Order Appointing Receiver 

dated September 8, 2020 (ECF 30) (the “Stipulation”), under which ICBCFS was “entitled to 

maintain possession and control of the Balance in the Accounts until such time as (i) the amount 

and priority of the ICBCFS Claim, (ii) the validity and priority of ICBCFS’s lien on the Balance 

and (iii) ICBCFS’s right to set off the Balance against the allowed ICBCFS’s claim are determined 

by entry of a final order of the Court.”  Stipulation, ¶ 3.   

ICBCFS has abided, and continues to abide, by the terms of the Stipulation at all times.  In 

response to the establishment of April 25, 2022 as the deadline for asserting claims against the 

receivership, ICBCFS timely submitted a proof of claim (the “Proof of Claim”) to the Receiver for 

its indemnification claims.   

I. ICBCFS’s Basis for Claims 

ICBCFS has incurred—and continues to incur—fees and expenses in defending against 

multiple legal proceedings that spawned out of CV Brokerage’s misconduct.  ICBCFS is entitled 

to indemnification for fees and expenses incurred in defending those actions pursuant to the 

Clearing Agreement.  

These actions include the following: Jeffrey Bydalek v. CV Brokerage, Inc., Industrial and 

Commercial Bank of China Financial Services LLC and Brenda A. Smith (FINRA Arbitration No. 

18-03955) (the “Bydalek Claim”); Alpha Capital Trading Group, LLC v. CV Brokerage, Inc. et al 

(FINRA Arbitration No. 19-03157) (the “Alpha Capital Claim”); SureFire Dividend Capture, LP 

v. Industrial and Commercial Bank of China Financial Services LLC, Docket No. 652507/2021 

(N.Y. Sup Ct. Apr. 15, 2021) (the “SureFire Litigation”); and, Alpha Fund LP and Alpha Capital 

Partners, LP, v. Industrial and Commercial Bank of China Financial Services LLC, Docket No. 
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652446/2022 (N.Y. Sup Ct. July 14, 2022) (the “A Funds Litigation”,1 and collectively with the 

Bydalek Claim, the Alpha Capital Claim, and the SureFire Litigation the “CV Brokerage Related 

Actions”).  Additionally, ICBCFS incurred fees and expenses with respect to reviewing and 

responding to governmental investigations relating to Smith. 

Significant progress has been made in each of these legal proceedings, and where the legal 

proceeding has concluded, the claims against ICBCFS have been resolved without any finding that 

ICBCFS engaged in wrongful conduct and without ascribing any liability to ICBCFS.  

Accordingly, ICBCFS’s claim for indemnity is proper in such matter and ICBCFS should be 

indemnified for its expenses relating thereto. 

A. The Bydalek Claim 

Jeffrey Bydalek, an investor in a fund operated by Smith, had brought claims for fraud, 

breach of fiduciary duty, breach of contract, fraudulent transfers and unlawful conversion against 

Smith and CV Brokerage.  ICBCFS was initially named as a relief respondent, and was later named 

as a respondent in the amended statement of claim.  Bydalek alleged that ICBCFS aided and 

abetted Smith and CV Brokerage’s aforementioned fraud and breach of fiduciary duty. 

The Bydalek Claim resolved on January 26, 2023 without any finding of liability or any 

payment by ICBCFS to Bydalek (or anyone else).  (A true and correct copy of the notice of 

dismissal is attached hereto as Exhibit 2.) 

B. The Alpha Capital Claim 

Alpha Capital Trading Group, LLC (“Alpha”) alleged that respondents failed to protect its 

investments in Broad Reach Capital, LP (“Broad Reach”), a fund operated by Smith, from her 

                                                 
1 The A Funds Litigation was initiated after ICBCFS submitted its Proof of Claim to the Receiver.   
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fraud.  Alpha alleged that ICBCFS should have investigated suspicious activities in Broad Reach.  

The Alpha Capital Claim is stayed pending the Receivership.    

C. The SureFire Litigation 

SureFire filed suit against ICBCFS in New York state court, alleging two aiding and 

abetting claims (of fraud and breach of fiduciary duty) in connection with ICBCFS’s provision of 

clearing services for Broad Reach.  Significant progress has been made in the SureFire Litigation 

and the Court dismissed the bulk of the alleged damages. 

On June 2, 2022, Justice Ostrager held a hearing on ICBCFS’s motion to dismiss in Surefire 

Dividend Capture, LP v. ICBCFS, Index No. 652507/2021, in the Supreme Court of New York, 

New York County.  During that hearing, Justice Ostrager stated that there was a “serious issue as 

to whether a claim against the [clearing] agent is appropriate,” and expressed skepticism as to the 

merits of the claim, but was not prepared to rule as a matter of law that the case could not proceed 

on a motion to dismiss.  (A true and correct copy of the transcript on the motion to dismiss is 

attached as Exhibit 3.) 

Justice Ostrager also dismissed the vast majority of SureFire Dividend Capture, LP’s 

claims against ICBCFS, limiting the value of the case from the $46 million alleged to $4.5 million.  

See Surefire Dividend Capture, LP v.  ICBCFS, Index No. 652507/2021, NYSCEF 106 at p. 3.  

The motion to dismiss is currently subject to appeal in SureFire Dividend Capture, LP v. Industrial 

and Commercial Bank of China Financial Services LLC, CASE NO. 2022-02867.  

The lawsuit is proceeding and expected that the case might be disposed of in 24 months.  
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D. The A Funds Litigation 

Aalii Fund, LP and Alpha Capital Partners, LP2 filed suit against ICBCFS in New York 

state court, alleging two aiding and abetting claims (of fraud and breach of fiduciary duty) in 

connection with ICBCFS’s provision of clearing services for Broad Reach.  These allegations are 

substantially similar to the allegations in the SureFire Litigation.  As with the SureFire Litigation, 

ICBCFS moved to dismiss the case for failure to state a claim and for lack of damages.  While 

Justice Ostrager expressed skepticism as to whether the A Funds suffered any damages, he did not 

make a determination at the pre-answer stage as a matter of law and allowed the claims to proceed.  

Accordingly, ICBCFS expects the case may be consolidated with the SureFire Litigation for 

purposes of discovery and may be disposed of in 24 months.  

As a result of defending the CV Brokerage Related Actions, ICBCFS has incurred costs 

and expenses subject to the indemnification under the Clearing Agreement.   

E. The Government Investigation 

In addition to the CV Brokerage Related Actions, ICBCFS incurred costs and expenses in 

responding to government subpoenas.  ICBCFS received multiple regulatory requests relating to 

CV Brokerage and Smith.  For example, on May 2, 2022, the United States Securities and 

Exchange Commission (the “SEC”) issued a subpoena to ICBCFS.  These requests caused 

ICBCFS to incur costs and expenses subject to the indemnification under the Clearing Agreement 

of $320,776.74. 

                                                 
2 The entities involved in the A Funds Litigation are distinct and unrelated entities from Alpha, the entity involved in 
the Alpha Capital Claim.    
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II. Liquidated Indemnity Claim 

On April 15, 2022, ICBCFS submitted to the Receiver a liquidated and non-contingent 

indemnity claims against CV Brokerage for legal fees and expenses already incurred in the amount 

of $1,429,174 (the “Liquidated Indemnity Claim”).  

Since the filing of the Proof of Claim, ICBCFS has incurred additional indemnifiable fees 

and expenses in the amount of $1,765,423.45, bringing the aggregate amount of its liquidated 

claim to $3,194,597.45. 

III. Unliquidated Indemnity Claim 

ICBCFS also submitted unliquidated indemnity claims relating to legal fees and expenses 

not yet incurred at the time ICBCFS filed its Proof of Claim.  

Because the CV Brokerage Related Actions have not yet been resolved, ICBCFS is still 

not able to fully liquidate the amount of its claim and therefore, continues to assert an unliquidated 

claim for future legal fees and expenses incurred by ICBCFS in connection with the CV Brokerage 

Related Actions as well as any new indemnifiable action that might be commenced after the date 

hereof.   

IV. Security Interest and Setoff Right  

Under the Clearing Agreement, CV Brokerage granted ICBCFS a “lien upon, and right of 

offset as to the Account, the Balance, and all money, securities, financial assets and other 

investment property, and rights with respect to such Account and Balance and all proceeds thereof 

and accommodations thereto, now or thereafter held by, deposited with, or otherwise within the 

possession or control (whether credited to the Account or otherwise) of ICBC[FS], its agents, or 

affiliated persons.”  Clearing Agreement, § 9.1.  The Accounts hold a collective Balance in the 

amount of $444,213.08.  ICBCFS’s lien on the Accounts and the Balance is perfected by 

ICBCFS’s possession and control of the Accounts, which are maintained at ICBCFS.   
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Pursuant to the Stipulation, ICBCFS has maintained the Balance in the Accounts since the 

commencement of the receivership subject to its right to set off the Balance against the Indemnity 

Claim, which right of setoff is expressly provided for in the Brokerage Agreement.  Section 8.5 of 

the Clearing Agreement provides that when a payment obligation of CV Brokerage “in favor of 

ICBC[FS] arises, whether pursuant to an indemnity or otherwise, ICBC[FS] shall be entitled to 

apply against such Reimbursement Obligation or other obligation all or any part of the Balance.”  

On May 25, 2022, the Receiver sent counsel for ICBCFS a letter acknowledging receipt of 

the trade creditor claim form and stating his objections to the claim.   

ICBCFS timely replied to the Receiver on June 8, 2022 informing the Receiver that 

ICBCFS disputed his contentions.  

On March 14, 2023, the Receiver filed the Motion which seeks, among other things, the 

disallowance of ICBCFS’s claims based on the following:   

The Receiver cannot accept claims for unknown future defense costs that might be incurred 

in connection with existing or litigation that may arise in the future on the basis that the Court 

ordered that “All claims or demands against the Receivership that are not submitted to the Receiver 

on or before The Claims Bar Date shall be barred from recovery.”  (Motion at 49, citing Feb. 22, 

2022 Order at ¶ 2.)3    

With respect to the Liquidated Indemnity Claim, the Receiver claimed that because 

ICBCFS is alleged to have engaged in intentional conduct that caused injury to the 

Plaintiff/Claimant that, if proven, would also demonstrate injuries to CV Brokerage which would 

make the indemnification agreement unenforceable under New York law.  (Id. at 50-51.)  At no 

                                                 
3 “Claims Bar Date” is defined in the Receiver’s Motion for Order Setting Claims Bar Date, Establishing Claims 
Procedure and Approving Notification Process.  (ECF. No. 160).  In practice, the Claims Bar Date was April 25, 2022.  
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point did the Receiver claim that there has been any sort of factual determination that ICBCFS 

actually engaged in this conduct.  (See generally id.).  Indeed, ICBCFS has not.  

Finally, the Receiver argued that ICBCFS could not “exercise a right of self-help” to seize 

the Accounts.  (Id. at 51.)  The Receiver noted that it has not yet recommended a distribution plan 

and that, to the extent this Court recognizes ICBCFS’s liquidated claim, such recognition of the 

claim does not grant ICBCFS a right to “sweep” the Accounts ICBCFS currently maintains to 

satisfy such claim.  (Id. at 51-52.)  

ARGUMENT 

I. ICBCFS Has A Right To Indemnification. 

The Clearing Agreement is a valid and binding agreement and the indemnification 

provision therein is clear and unambiguous.  The Receiver has not disputed same.  As such, the 

Clearing Agreement is a valid contract and its terms, including the indemnification provision, must 

be enforced.  The Receiver’s sole contention that the indemnification provision is void as a matter 

of public policy is based on the unproven allegations made by the plaintiffs in the CV Brokerage 

Related Actions.  However, ICBCFS is plainly entitled to indemnification unless and until there is 

a judgment finding that ICBCFS acted intentionally or fraudulently.  No such judgment exists.   

“New York courts have held that so long as the indemnity contract’s terms would apply to 

intentional conduct, an indemnified party is entitled to legal defense fees in cases alleging 

intentional or fraudulent wrongdoing until the indemnified party is found by the finder of fact to 

have acted intentionally or fraudulently.” CBS Corp. v. Eaton Corp., No. 07 CIV. 11344 (LBS), 

2010 WL 1375169, at *2 (S.D.N.Y. Mar. 30, 2010).  As a result, there is no basis for voiding the 

indemnification agreement absent a determination that ICBCFS was intentionally or frequently 

involved in the wrongdoing.  
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The Receiver relies on Gibbs-Alfano v. Burton, which he misapprehends to suggest that 

that indemnification agreements are void if there are mere allegations of intentional or fraudulent 

conduct. 281 F. 3d 12 (2d Cir. 2002).  Not so.  

In Gibbs-Alfano, the defendants sought to invalidate an indemnification agreement 

between parties where a litigation was settled without an admission of liability.  Id.  While the 

court in Gibbs-Alfano recognized that intentional conduct of the indemnitee could render an 

indemnification agreement unenforceable that was not the finding there.  Id.  The court in Gibbs-

Alfano held that because “[d]efendants have not cited any case, and we found none, where a New 

York court declined to enforce an otherwise valid indemnification agreement between parties 

where the party seeking indemnification settled, without admitting liability, claims against it 

alleging intentional wrongdoing. . . in the absence of a judgment of intentional conduct . . . we do 

not find any reason under New York public policy to hold the Indemnification Clause 

unenforceable.”  Id. at 21; see also CBS Corp., 2010 WL 1375169, at *2 (granting summary 

judgment to plaintiff on its claim for contractual indemnification against a non-insurer because it 

“was never found liable of intentional misconduct and was never assessed punitive damages”).  

This Court has applied New York law to reach the same conclusion.  See NXIVM Corp. v. Sutton, 

No. 06-1051 (KSH) (CLW), 2019 WL 4010859, at *10 (D.N.J. Aug. 26, 2019) citing Gibbs-

Alfano, 281 F. 3d at 21 (finding that, “in the absence of a judgment of intentional conduct,” there 

was no basis under New York public policy to invalidate an indemnification clause in a contract 

between two non-insurers).   

None of the courts before which the CV Brokerage Related Actions are pending or resolved 

have made any determination that ICBCFS engaged in any wrongdoing whatsoever.  Furthermore, 

those courts are best positioned to resolve that factual questions because the Clearing Agreement 
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is governed by New York law and those cases are already far along in their respective litigations.  

The Clearing Agreement states that “[t]his Agreement shall be governed by and construed in 

accordance with the internal laws of the State of New York, without giving effect to the conflicts 

of laws or principles thereof.”  Clearing Agreement, § 29.6.  This Court should not rely on the 

Receiver’s characterization of allegations in other litigations rather than those courts’ reasoned 

decisions in those actions.  The CV Brokerage Related Actions have already been subject to 

significant litigation and, where issues have been fully resolved, they have already been resolved 

in ICBCFS’s favor.  

As of January 26, 2023, Bydalek dismissed the Bydalek Claim without any finding of 

liability of ICBCFS or any payment by ICBCFS.  The vast majority of damages alleged in the 

SureFire litigation were dismissed at the pleading phase.  The New York Supreme Court ruled on 

the face of the pleadings that the maximum amount of that plaintiff’s actual damages is limited to 

only a $4.5 million of the $46 million alleged.  See Surefire Dividend Capture, LP v. ICBCFS, 

Index No. 652507/2021, NYSCEF 106 at p. 3, attached hereto as Exhibit 4.  While that decision 

is subject to an appeal, the judge nevertheless expressed skepticism about the merits of the 

underlying claim against ICBCFS, regardless of the amount of damages.  Exhibit 3, 12:15-16 

(“express[ing] skepticism as to whether or not a claim can be asserted against the transfer agent.”).  

The A Funds Litigation is based on substantially similar allegations as the SureFire 

Litigation, and the same judge expressed skepticism regarding whether the A Funds had suffered 

any damages.  Specifically, Justice Ostrager opined, “[w]hile there may be merit to [ICBCFS’s] 

claim that [the A Funds] were compensated for the transfer, the motion to dismiss for lack of 

standing must be denied.  Liberally construing plaintiffs’ Complaint as true, the Court cannot, at 

the pre-answer motion to dismiss stage, make any determination as a matter of law regarding 
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damages.”  Decision + Order on Motion, Aalii Fund, LP, et al. v. ICBCFS, Index No. 652446/2022, 

NYSCEF 35 at p. 4, attached hereto as Exhibit 5.   

As a result, case law does not support invalidating an indemnification right on public policy 

grounds absent a final judgment on that issue.  

As such, ICBCFS is entitled to the full benefit of the indemnification provision in the 

Clearing Agreement and the Court should reject the Receiver’s request to disallow ICBCFS’s 

indemnification claim.  As the Receiver recognizes, the factual question about whether ICBCFS 

engaged in tortious conduct and therefore is not entitled to indemnification is best suited to be 

evaluated by other courts in the pending CV Brokerage Related Actions.  See Motion at p. 51 (“At 

most, the Receiver should be required to recognize ICBCFS’s liquidated claim as contingent, 

pending the outcome of the cases against it.”). 

II. ICBCFS Has a Perfected Security Interest in the Monies in the CV 
Brokerage Accounts. 

The Clearing Agreement clearly and unambiguously grants ICBCFS a lien on amounts in 

the Accounts.  Under the Clearing Agreement, CV Brokerage agreed to give ICBCFS a lien on 

“all money, securities, financial assets and other investment property, and rights with respect to 

such Account and Balance and all proceeds thereof and accommodations thereto, now or thereafter 

held by, deposited with, or otherwise within the possession or control (whether credited to the 

Account or otherwise) of ICBCFS, its agents, or affiliated persons.”  Clearing Agreement, § 9.1. 

ICBCFS has perfected its lien on the Balance in the Accounts by virtue of its possession 

and control of them.  Under the Uniform Commercial Code, “a security interest in a deposit 

account may be perfected only by control.” § 9-312(b)(1).  Perfection of Security Interests in 

Chattel Paper, Deposit Accounts, Documents, Goods Covered by Documents, Instruments, 

Investment Property, Letter-of-Credit Rights, and Money; Perfection by Permissive Filing; 
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Temporary Perfection Without Filing or Transfer of Possession., U.C.C. Text § 9-312.  

Furthermore, “[a] secured party has control of a deposit account if: (1) the secured party is the 

bank with which the deposit account is maintained.”  § 9-104.  Control of Deposit Account., U.C.C. 

Text § 9-104.  Likewise, “a security interest in money may be perfected only by the secured party’s 

taking possession” U.C.C. Text § 9-312(b)(3).  

The same standard is applied under New York law.  In New York, “[p]erfection by 

possession or delivery” is available for a secured party to “perfect a security interest in tangible 

negotiable documents, goods, instruments, money, or tangible chattel paper by taking possession 

of the collateral.” N.Y. U.C.C. Law § 9-313 (McKinney 2014).  Courts have routinely found that 

possession and control over monies in an account perfected a security interest.  See Friedman v. 

Fein, 46 A.D. 2d 886, 887, 361 N.Y.S. d 397, 398 (1974) (actual possession of stock “properly 

perfect[ed] their security interests”); Berkowitz v. Chavo Int’l, Inc., 144 A.D. 2d 263, 264, 533 

N.Y.S. 2d 865, 866 (1988), aff’d, 74 N.Y.2d 144, 542 N. E. 2d 1086 (1989) (a security interest in 

an instrument can be perfected only by the secured party’s taking possession).  Consequently, 

ICBCFS has a perfected security interest in the Balance as collateral for its claim against CV 

Brokerage.   

To be clear, however, ICBCFS has not and will not actually take this money on its own 

initiative.  ICBCFS will possess the Balance until it receives a court order to exercise its 

constitutionally protected property interest in the Balance as collateral for its claim against CV 

Brokerage.   

III. ICBCFS Should Be Entitled to Maintain its Unliquidated Claims Pending 
Their Liquidation By Resolution of the CV Brokerage Related Actions. 

ICBCFS’s unliquidated claims were timely filed by the Claim Bar Date of April 25, 2022. 

See S.E.C. v. One Equity Corp., No. 2:08-CV-667, 2010 WL 4878993, at *6 (S.D. Ohio Nov. 23, 
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2010) (an informal proof of claim that signaled “an intent to hold the receivership liable for the 

unliquidated claim amount” sufficient to state a proof of claim).  “The practice of entering an 

interlocutory order limiting the time within which claims of creditors must be presented has 

developed as an aid to convenient administration; it does not preclude the court from permitting a 

creditor whose claim is thereafter presented to share in the distribution of assets still on hand, as 

has been often explained.”  Chicago Title & Tr. Co. v. Fox Theatres Corp., 91 F.2d 907, 911 (2d 

Cir. 1937) (allowing contingent claims post-bar date).   

The claim put the Receiver on notice of the claim and provided as much information as 

was available as of the Claim Bar Date.  ICBCFS has further updated the claim amount in this 

filing, which should assist the Receiver in determining the aggregate amount of claims against the 

receivership.  The liquidation of a known, unliquidated claim is not the same thing as a creditor 

asserting a “new claim or supplemental claim.”  Motion at 49.  As such, the Receiver has failed to 

allege a proper basis to disallow the unliquidated portion of the Claim.4   

The Receiver notes in its Motion that “he has not yet recommended a distribution plan to 

the Court.”  Motion at 51.  As such, there is no prejudice to the Receiver or any creditor of the 

Receivership Entities, to allow the additional time for the unliquidated amount of the ICBCFS 

claim to become liquidated.  There is no need (at this time) for the Receiver to “maintain sufficient 

funds to cover future claims that may arise.”  Motion at 49.  As such, it is premature for the 

Receiver to seek to bar any increase to the liquidated amount of the ICBCFS claim as its indemnity 

claim may increase from time to time.  Nor has the Receiver cited any case authority that it is 

appropriate to disallow a claim simply because it is unliquidated.  Indeed, common sense—and 

                                                 
4 ICBCFS offered to provide the Receiver with updates on any new indemnifiable claims or actions asserted against 
ICBCFS in its Proof of Claim upon the Receiver’s request.  Proof of Claim ¶ 5.  ICBCFS remains willing to provide 
periodic updates to the Receiver if he would find that helpful.   
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analogous bankruptcy precedent—dispels any notion that the mere fact of a claim being 

unliquidated renders it disallowable. 

 
CONCLUSION 

For the foregoing reasons, ICBCFS respectfully requests the Court deny to portions of the 

Motion applicable to ICBCFS.   

  
  
Dated: May 3, 2023 SCHULTE ROTH & ZABEL LLP 

By: /s/ Tara S. Lederer 
Tara S. Lederer 
Gayle R. Klein (pro hac vice admission 

forthcoming) 
Abbey Walsh (pro hac vice admission 

forthcoming) 
Benjamin Lewson (pro hac vice admission 

forthcoming) 
 

919 Third Avenue 
New York, NY 10022 
Telephone: 212.756.2000 
 
Attorneys for Industrial and Commercial Bank of 
China Financial Services LLC 
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IN THE UNITED STATED DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

  
SECURITIES AND EXCHANGE  
COMMISSION,  
  
Plaintiff, C.A. No. 2:19-cv-17213 (MCA) 
  
v.  
 CERTIFICATE OF SERVICE 
BRENDA SMITH, BROAD REACH  
CAPITAL, LP, BROAD REACH  
PARTNERS, LLC, and BRISTOL  
ADVISORS, LLC, et al.,  
  
Defendants.  
  

 
Tara S. Lederer, of full age, on his oath, hereby certifies and says: 
 
1.  On May 3, 2023, I caused (i) the Motion By Industrial And Commercial Bank Of 

China Financial Services LLC In Opposition To The First Omnibus Motion Of Receiver, Kevin 
Dooley Kent, For Order Resolving Disputed Non-Investor Creditor Claims and (ii) this 
Certificate of Service to be served on Plaintiff’s counsel of record in the above-captioned action. 

 
2. Pursuant to 28 U.S.C. § 1746, I certify under penalty of perjury that the foregoing 

is true and correct. 
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Dated: May 3, 2023 SCHULTE ROTH & ZABEL LLP 

By: /s/ Tara S. Lederer 
Tara S. Lederer 
Gayle R. Klein (pro hac vice admission 

forthcoming) 
Abbey Walsh (pro hac vice admission 

forthcoming) 
Benjamin Lewson (pro hac vice admission 

forthcoming) 
 

919 Third Avenue 
New York, NY 10022 
Telephone: 212.756.2000 
 
Attorneys for Industrial and Commercial Bank of 
China Financial Services LLC 
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Matthew Faranda-Diedrich 
Julie M. Latsko 
ROYER COOPER COHEN  
BRAUNFELD LLC 
Two Logan Square, 100 North 18th Street 
Philadelphia, PA 19103 
267-546-0274 (phone) 
484-362-2630 (fax) 
Attorneys for Claimant, Jeffrey Bydalek 
 
 

FINANCIAL INDUSTRY REGULATORY AUTHORITY 
 
 
JEFFREY BYDALEK, 
                               Claimant,  
 
v. 
 
BRENDA SMITH and CV 
BROKERAGE, INC., 
                                 
and  
 
INDUSTRIAL AND COMMERCIAL 
BANK OF CHINA FINANCIAL 
SERVICES LLC, 
                               Respondents. 
 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
CASE NO. 18-03955 
  
 
 
 

 
NOTICE OF DISMISSAL 

 
PLEASE TAKE NOTICE that Claimant Jeffrey Bydalek, by and through his undersigned counsel, 

dismisses this proceeding in its entirety as to all Respondents, pursuant to FINRA R. 12700.  

Royer Cooper Cohen Braunfeld LLC 
 
By:  /s/ Matthew Faranda-Diedrich 
Matthew Faranda-Diedrich, Esquire 
Julie M. Latsko, Esquire 

January 26, 2023     Two Logan Square 
       100 North 18th Street, Suite 710 

Philadelphia, PA 19103 
T: (484) 546-0275  
F: (484) 362-2630 
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Attorneys for Jeffrey Bydalek 
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Matthew Faranda-Diedrich, Esquire 
Julie M. Latsko, Esquire 
ROYER COOPER COHEN BRAUNFELD LLC 
Two Logan Square  
100 North 18th Street, Suite 710 
Philadelphia, PA 19103 
267-546-0274 (phone) 
484-362-2630 (fax) 
Attorneys for Claimant, Jeffrey Bydalek 
 

FINANCIAL INDUSTRY REGULATORY AUTHORITY 

 
JEFFREY BYDALEK, 
                Claimant,  
 
v. 
 
BRENDA SMITH and CV 
BROKERAGE, INC., 
                 
and  
 
INDUSTRIAL AND COMMERCIAL 
BANK OF CHINA FINANCIAL 
SERVICES LLC, 
            Respondents. 
 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

 
 
 

ARBITRATION NO. 18-03955 
 

 

CERTIFICATE OF SERVICE  

I hereby certify that on this date, I caused to be served a true and correct copy of the above 

Notice of Dismissal via electronic mail and FINRA Portal filing on the individuals listed below: 

Ms. Gayle R. Klein 
Schulte Roth & Zabel LLP 

919 Third Avenue 
New York, NY 10022 
Gayle.Klein@srz.com 

Laurent.Abergel@srz.com 
Elizabeth.Curran@srz.com  

 
Counsel for ICBCFS 
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I further certify that on this date, I caused to be served a true and correct copy of the above 

Notice of Dismissal via first-class mail on the parties listed below: 

 
Brenda Smith 

CV Brokerage, Inc. 
Essex County Correctional Facility 
J.2019.12346 (CCIS 307-571432) 

Housing Block E@-Cell 224 
Newark, NJ, New Jersey 07105 

 
Appearing Pro Se 

 
 

      /s/ Julie M. Latsko____________________ 
Dated: January 26, 2023   Julie M. Latsko, Esq.  
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK : CIVIL TERM : PART 61
----------------------------------------X Index No. 652507/2021
SUREFIRE DIVIDEND CAPTURE, LP,

Plaintiff,

 -against-   PROCEEDINGS   

INDUSTRIAL AND COMMERCIAL BANK OF CHINA
FINANCIAL SERVICES, LLC

Defendant.
----------------------------------------X

Microsoft Teams Videoconference
June 2, 2022

 
B E F O R E:

HONORABLE BARRY OSTRAGER
         Supreme Court Justice

A P P E A R A N C E S:

OVED & OVED LLP 
  Attorneys for Plaintiff

401 Greenwich Street 
New York, New York  10013 

By:  GLEN LENIHAN, ESQ.

NYSTROM BECKMAN & PARIS LLP
  Attorneys for Plaintiff

One Marina Park Drive - 15th Floor
Boston, Massachusetts  02210

By:  NINA S. HIRSCH, ESQ.

SCHULTE ROTH & ZABEL LLP 
  Attorneys for Defendant

919 Third Avenue 
New York, New York  10022 

By:  LAURENT M. ABERGEL, ESQ.
GAYLE R. KLEIN, ESQ.
ELIZABETH V. CURRAN, ESQ.

     
ALSO PRESENT:  NAN LING

  ROBERT VIRGILIO
MARY BENCI, RPR 
Official Court Reporter
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THE COURT:  I've read the papers in connection with 

the pre-answer motion to dismiss the complaint, and the only 

issue that I want to hear oral argument on is the standing 

argument, so let me hear from the movant. 

MS. KLEIN:  Very good, your Honor.  

My name is Gayle Klein.  I am joined today by my 

colleagues Elizabeth Curran and Laurent Abergel, and 

Mr. Abergel is one of our midlevel associates, and I have 

given him this argument to do.  

So with that, Mr. Abergel, if you will lead us off 

on the standing. 

MR. ABERGEL:  That would be my pleasure.  

Good morning, your Honor.  May it please the Court, 

my name is Laurent Abergel, and I'll be arguing on behalf of 

defendant ICBCFS on a threshold issue of standing in this 

case.  

It is our position that SureFire lacks standing to 

obtain the full relief it seeks on its two aiding and 

abetting fraud claims.  Here SureFire alleges that it was 

assigned both of its fraud claims from its predecessors in 

interest, the A Funds, via an in-kind subscription 

agreement.  But this in-kind subscription agreement which 

SureFire originally filed as Exhibit 1 to its initial motion 

to dismiss in which it referenced in its amended complaint 

fails to actually demonstrate any intent by the A Funds to 
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transfer their fraud claims as required under New York law.  

If possible, I would like to share just a couple of slides 

we've prepared.  

THE COURT:  Mr. Abergel, just try and speak slowly 

and a little louder.  Both the court reporter and I are 

having trouble picking up what you're saying. 

MR. ABERGEL:  Okay.  Please let me know if you can 

see the screen.  

Your Honor, what we've created here are a couple of 

slides representing the actual language of the agreement 

which we have attached as Exhibit B to our motion to dismiss 

the amended complaint in which SureFire relies on in their 

-- and references in their amended complaint.  As you can 

see, the plain language does not transfer any claims at all, 

let alone any fraud claims.  The agreement as written only 

transfers the full balance of the A Funds' interest in   

Broad Reach.  

This language is plainly insufficient under      

New York which requires a plaintiff alleging it was assigned 

fraud claims to show that there was some express language in 

the agreement that reflects an intent to transfer such 

rights.  As I've highlighted here on the right side,      

New York courts have consistently denied the validity of 

assignments which only broadly transfer all rights or all 

interest in an investment.  As you can see the language in 
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the subscription agreement bears no material difference to 

the language found insufficient in these prior cases.  

Also, your Honor, looking further at the agreement, 

it's clear that only the balance is being transferred.  The 

agreement explicitly states that the in-kind subscription  

is in the amount of the February 28th, 2019 balance.  The 

agreement transfers the A Funds' financial interests in  

Broad Reach to another entity.  Nothing else.  This in-kind 

subscription agreement is nothing more than a financial 

transfer of the A Funds' financial interest in Broad Reach.

Now, SureFire doesn't even address this language in 

its opposition papers.  Rather, to avoid dismissal, SureFire 

has inserted language about contract fraud and tort claims 

being transferred.  That is nowhere to be found within the 

plain language of the agreement.  But when a document is 

referred to in a complaint, such as the case here, we have 

to refer to that document and rely only on the language of 

the document.  And as you could see, this agreement does not 

have any of the language that SureFire references.  The 

agreement itself very clearly only transfers a financial 

interest.  

Your Honor, I'd also like to point out that the 

agreement itself does not identify SureFire as the entity to 

which the financial interests are being transferred.  The 

plaintiff in this matter is SureFire Dividend Capture, LP, 
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as you can see from the case caption, but the entity 

receiving this assignment is SureFire Dividend Capture SPV5, 

a completely distinct entity.  

Your Honor, I did want to note that to the extent 

SureFire argues that this Court should ignore the explicit 

language of the agreement because of the nature of the 

in-kind subscription agreement implicitly transferred fraud 

claims, that argument must be rejected.  This same argument 

was raised in the case before the New York Court of Appeals 

which we cited in our motion to dismiss papers.  The case is 

Commonwealth of Pennsylvania Public Schools Employees' 

Retirement System v. Morgan Stanley & Company,             

25 N.Y.3d 543.  In that case the New York Court of Appeals 

denied plaintiff's argument that the nature of a generic 

note assignment implicitly intended to transfer fraud claims 

that plaintiffs had not otherwise discussed nor even aware 

of potentially existing at the time of the sale. 

Similarly here, SureFire cannot rely on an 

unsubstantiated implicit transfer of claims it had no 

discussion about, nor even any idea existed at the time of 

the sale.  

Your Honor, this agreement is not vague.  There is 

no question that this agreement does not properly assign 

fraud claims.  Notably, this has a very significant impact 

on our case.  Of SureFire's $46 million demand, $41 million 
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stems from the redemption and subsequent transfer made by 

the A Funds.  SureFire's lack of standing in this case 

changes this case from a $46 million case to a $5 million 

case made up only of SureFire's own investments.  We ask 

that your Honor find that SureFire lacks standing to bring 

any claims on behalf of the A Funds' investments.  

Thank you.  

MR. LENIHAN:  Your Honor, may I respond?  

THE COURT:  If that's the conclusion of the 

movant's argument, of course. 

MR. LENIHAN:  Thank you, your Honor.  

So I'm Glen Lenihan with Oved & Oved.  With me is 

Nina Hirsch of Nystrom Beckman & Paris.  We are counsel for 

plaintiff.  

The plaintiff in this action clearly has standing.  

The case that they're relying on that they just cited to 

you, the New York Court of Appeals case from 2015, 

Commonwealth of Pennsylvania Public School Employees' 

Retirement Systems v. Morgan Stanley, was a summary judgment 

case, not a pre-answer motion to dismiss case.  And in that 

case the Court of Appeals confirmed that one of the 

defendants has failed to present any evidence of a 

communicated intent by the assignor to assign to the 

assignee the right to sue for fraud.  

Here, in connection with the defendant's first 
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motion to dismiss, which was withdrawn, we submitted an 

affidavit from the assignor expressly saying that the intent 

was to transfer, among other things, fraud and tort claims 

to the plaintiff.  The agreement itself specifically 

references that this was going to be done through an in-kind 

transfer; meaning they were going to step into the rights of 

the limited partners fully, not just their investments, but 

any claims that they could have.  

At a minimum, discovery is required to determine 

what the intent of the parties was and whether there was an 

intent to actually transfer the rights to sue for fraud.  

That was the issue in Commonwealth.  That was the issue that 

on summary judgment they couldn't provide any evidence of a 

communicated intent.  

Here, we've already provided that evidence.  It was 

then put into our amended complaint.  It's set forth clearly 

at paragraph 122 along with 125.  We make the allegation, 

and that's sufficient at this point to allow us to proceed 

forward.  

If discovery somehow reveals that the affidavit 

that we've already provided is incorrect or false, then they 

can move for summary judgment later on.  But right now we've 

got an affidavit that was filed at Docket Number 31, along 

with the allegations in the amended complaint that basically 

incorporate what the affidavit said and included in the 
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amended complaint, showing that the full intent was an 

in-kind subscription in order to transfer legal title to all 

rights and claims, including potential claims arising from 

any tort.  That's alleged in the complaint.  And just by 

looking -- 

THE COURT:  That's what the complaint alleges.  

That's not what the assignment agreement says.  

MR. LENIHAN:  Well, your Honor, respectfully, I 

disagree, because it says the transfer is made for the 

purposes of facilitating an in-kind subscription to the 

fund.  And what the assignor said in his affidavit was the 

purpose of this, the intent of that language, was to put 

them fully in the shoes of the limited partners including 

all rights to sue under tort claims.  

So even if there's a question about the intent 

under this agreement or if it's -- if the Court were to find 

it were to be ambiguous, we would then need to look at the 

parties' intent.  We have submitted an affidavit from the 

assignor as to what the intent is.  The defendant had no 

knowledge at this point of what the intent could be other 

than what the affidavit says and what's been incorporated 

into this complaint.  

Respectfully, on a pre-answer motion to dismiss, we 

believe we've met our burden to show that we have standing 

to sue for the entire amount sued under the complaint, not 
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only an amount related to what the actual plaintiff later 

invested after this assignment.  We believe that at this 

stage we've met our burden at a minimum to proceed to 

discovery.  

And again, just for the record, I just want to 

point out one more time that the commerce case that they're 

relying on was a summary judgment motion made after full 

discovery was made.  The Court of Appeals in that case 

specifically said that there's no magic language that you 

need to use.  It doesn't require any specific words, only 

some explicit language evidencing the parties' intent to 

transfer broad and unlimited rights and claims.  

Here, the language evincing an in-kind -- transfer 

of an in-kind subscription is exactly that language 

evidencing the parties' intent to transfer broad and 

unlimited rights and claims.  And if someone needs to know 

what the parties meant by an in-kind subscription, we have 

the affidavit at Docket 31 from the assignor expressly 

saying that it intended to, among other things, transfer 

tort claims.  

So we believe at this stage that we've met the 

burden necessary to prove that we have standing.  At a 

minimum we've alleged it sufficiently to show that discovery 

should proceed forward as to what the intent of the parties 

was, given that the Court of Appeals has held there's no 
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magic language that needs to be provided in there, only 

language evidencing an intent to transfer broad and 

unlimited rights and claims.  

THE COURT:  Anything further from the movant?  

MR. ABERGEL:  Yeah, your Honor, if I may quickly 

respond.  First, to the extent SureFire is now relying on 

that affidavit, it did not reattach that affidavit to its 

opposition to the motion to dismiss the amended complaint.  

We would find its reliance improper.  

Second, I would say that to the extent SureFire 

believes that Commonwealth was decided on summary judgment 

and that prevents its current use, plenty of cases have 

ruled on the language within Commonwealth of Pennsylvania 

and have relied on its actual legal argument for precedent, 

so we would say that it still applies.  

We would also point out that the case itself did 

have declarations from the predecessors in that case.  And 

those declarations made exactly the same type of arguments 

that Glen is now making that Brian Shevland made in his 

affidavit, declarations essentially saying that their 

agreement intended to transfer all rights and all rights to 

fraud claims.  But that is not the issue here.  

Here, the language of the agreement is clear and we 

can't look outside that document.  The language does not 

transfer anything other than financial interests.  And any 
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declaration isn't going to supplement the plain language of 

that agreement.  So it is our position that discovery is not 

necessary.  

And as opposing counsel has referenced repeatedly, 

there aren't magic words required, but you do need some 

language evincing an intent to actually transfer claims.  

There is no language evincing intent in the agreement.  It's 

merely transferring the full balance.  

Thank you, your Honor.  

THE COURT:  All right.  I'm going to grant the 

motion to dismiss.  I find this case falls squarely under 

the Morgan Stanley decision from the First Department,     

135 A.D.3d 497.  The law in New York is well established 

that for an assignor to transfer fraud claims there has to 

be language in the assignment that clearly evinces an intent 

to transfer fraud claims.  Here, the language of the 

assignment does nothing more than transfer a financial 

interest, and for that reason the motion must be granted.  

Passing all of that, there's a very serious issue 

as to whether a claim against a transfer agent is 

appropriate, and so the complaint is dismissed and that's 

the decision of the Court.  It will be reflected in a short 

form order which I'll issue today.  

Thank you. 

MR. LENIHAN:  Your Honor, may I ask for 
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clarification on one point?  

THE COURT:  Yes. 

MR. LENIHAN:  With respect to the standing issue, 

it's undisputed and the defendant even agrees that the named 

plaintiff has made a direct investment into Broad Reach of 

between four and $5 million.  So even if the -- even if the 

Court found that the language of the transfer, of the 

assignment was insufficient, I believe that we would still 

have the claims for the four to $5 million that were 

invested. 

THE COURT:  Yes, you're absolutely correct about 

that.  The motion is directed, as I understood it, to the 

claims that were transferred from the TA1 funds to SureFire.  

Any funds that SureFire directly invested of its own remain 

in the case.  I've already expressed skepticism as to 

whether or not a claim can be asserted against the transfer 

agent.  But for purposes of a pre-answer motion to dismiss, 

I'm not prepared to rule as a matter of law, but there are 

no circumstances under which a transfer agent could be held 

liable, particularly in a case like this where there were 

multiple red flags, and the like. 

MR. LENIHAN:  Thank you, your Honor, for that 

clarification. 

THE COURT:  Now, is the correct plaintiff suing 

here?  
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MR. LENIHAN:  My understanding is yes, your Honor.  

I'll confer with plaintiff's national counsel, but our 

understanding is yes, that is the correct entity that ought 

to be suing.  

THE COURT:  Well, you'll clarify that, but the only 

claims that I am dismissing with prejudice are the claims 

that were transferred by assignment from the TA1 hedge fund 

to SureFire. 

MS. KLEIN:  Point of clarification, your Honor.  I 

believe it's the A Funds transfer, not the TA1 transfer. 

THE COURT:  Yes, yes.  

All right.  Have we sorted everything out to your 

satisfaction and dissatisfaction?  

MR. LENIHAN:  One or the other, yes, your Honor.  

THE COURT:  All right.  I'll issue an appropriate 

short form order.  We'll schedule a conference after the 

parties complete a preliminary conference order in the form 

on the Court's website.  

And in the present posture of the case the parties 

may consider mediating this dispute before the parties spend 

a significant percentage of the amount that's presently at 

issue in this case.  I can recommend paid mediators who I 

believe could resolve this case in a day and a half, which 

would be quite cost effective in comparison to what 

litigating this case would involve.  I'll give you the names 
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of these three mediators.  You're free to consult with them 

or not consult with them.  They're all very, very 

experienced individuals with 40 to 50 years of commercial 

litigation experience.  

The names of the mediators who you're free to 

consult or not consult are in no particular order.  Former 

Justice Peter Sherwood who was a Commercial Division justice 

for 12 years.  David Ichel, I-C-H-E-L, is a former partner 

at Simpson Thacher & Bartlett with 40-plus years of trial 

experience.  And Denis Glazer, G-L-A-Z-E-R, he's a former 

partner of Davis Polk & Wardwell, with 40-plus years of 

commercial litigation experience.  

I'd encourage you to see if you can't consensually 

resolve this case because it might be more expensive to 

litigate the case than is warranted under all the 

circumstances.  

Have a nice day, everyone.

(Continued on the following page.)
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MR. LENIHAN:  Thank you, your Honor.  You as well. 

MS. KLEIN:  Thank you. 

MR. ABERGEL:  Thank you.

MS. HIRSCH:  Thank you, your Honor. 

*********************************************

Certified that the foregoing is a true and  

accurate transcript of the original 

stenographic minutes in this case.

Mary Benci
__________________________
MARY BENCI, RPR 
Official Court Reporter
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   SUPREME COURT OF THE STATE OF NEW 
YORK NEW YORK COUNTY   

   

PRESENT:   HON. BARRY R. OSTRAGER   PART   IAS MOTION 61EFM   

   Justice                

---------------------------------------------------------------------------------X   
  INDEX NO.    652507/2021  
      
  MOTION DATE      
      
  MOTION SEQ. NO.     004 
      

  
DECISION + ORDER ON MOTION   

SUREFIRE DIVIDEND CAPTURE, LP,   

  

                                                     Plaintiff,     
   - v -      

INDUSTRIAL AND COMMERCIAL BANK OF CHINA 

FINANCIAL SERVICES LLC,  

                                                     Defendant.     
---------------------------------------------------------------------------------X      
   
HON. BARRY R. OSTRAGER   
 

 Before the Court is Motion Sequence 004 by defendants to dismiss plaintiff’s Amended 

Complaint pursuant to CPLR §3211(a)(3) and (7). The Court heard oral argument on the motion 

on June 2, 2022, via Microsoft Teams. For the reasons reflected on the transcript of proceedings 

and as further established herein, the motion is resolved as follows. 

This action stems from an alleged underlying fraud that was perpetuated by non-party 

Brenda Smith, who is presently incarcerated. Smith, the owner of CV Brokerage, controlled two 

separate hedge funds—TA1 and Broad Reach Capital, LP (“Broad Reach”)—that she allegedly 

used in connection with a Ponzi scheme to defraud people of their investments. Smith ahs pled 

guilty for this fraud. Defendant Industrial and Commercial Bank of China Financial Services 

LLC (“ICBC”) worked with Smith  as the clearing broker for both hedge funds and was 

allegedly the only clearing broker that would execute Smith’s unique options strategy of 

“dividend capture trades.” Cmplt. ¶26. Plaintiff SureFire Dividend Capture, LP (“SureFire”) 

alleges it is both a direct investor in Broad Reach and the successor-in-interest of non-parties 

Aalii Fund, LP and Alpha Capital Partners, LP (collectively, “the A Funds”), which allegedly 

invested tens of millions of dollars in the Broad Reach fund between September 2016 and May 
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2018. The A Funds’ interest was allegedly assigned to plaintiff SureFire in February 2019. 

NYSCEF Doc. No. 85. Plaintiff alleges that defendant ICBC, as clearing broker for Smith’s 

fraudulent hedge funds, aided and abetted Smith’s fraud and breach of fiduciary duty. 

Under CPLR § 3211(a)(7), this Court is tasked with determining whether, after affording 

the pleadings a liberal construction and accepting the allegations in the Amended Complaint as 

true, “the facts as alleged fit within any cognizable legal theory.” Leon v. Martinez, 84 N.Y.2d 

83, 87–88 (1994) (citations omitted).  

To the extent SureFire’s Amended Complaint is based on allegations that the A Funds 

assigned its fraud claims to plaintiff SureFire, those claims are dismissed with prejudice for lack 

of standing under CPLR § 3211(a)(3). In support of its claim that plaintiff is entitled to over $46 

million in damages, representing both the A Funds’ investment in Broad Reach and plaintiff’s 

direct investment, plaintiff relies on an “In-Kind Subscription Agreement” executed on February 

27, 2019, in which the A Funds transferred “the full balance of [A Funds] interest in Broad 

Reach Capital LP to Sure Fire Dividend Capture SPV5 …. [f]or the purposes of facilitating an 

in-kind subscription to the Fund ….” NYSCEF Doc. No. 85.  

Plaintiff cannot seek recovery based on alleged misrepresentations and fraud with respect 

to the A Funds, a non-party in this case, because the A Funds have not assigned such claims to 

plaintiff. First, “Sure Fire Dividend Capture SPV5,” the party to which an assignment was made 

under the In-Kind Subscription Agreement, is not a named party in this case. The plaintiff is 

“SureFire Dividend Capture L.P.” Second, even if the assignment was made to plaintiff, the plain 

language of the In-Kind Subscription Agreement is unambiguous and does not contain language 

that evinces any intent to assign any legal claims to SureFire. See Commonwealth of 

Pennsylvania Pub. Sch. Employees’ Ret. Sys. v. Morgan Stanley & Co., 25 N.Y.3d 543, 550 
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(2015), citing State of Cal. Pub. Employees’ Ret. Sys. v. Shearman & Sterling, 95 N.Y.2d 427 

(2000). 

To the extent the Amended Complaint is based on SureFire’s direct investment in Broad 

Reach, the motion to dismiss is denied because plaintiff’s facts, as alleged and broadly construed 

on a pre-answer motion to dismiss, support the causes of action for aiding and abetting 

fraud/fiduciary duty. Plaintiff’s potential damages are limited to the $4.5 million plaintiff 

allegedly directly invested. Cmplt. ¶121. 

To state a claim for aiding and abetting fraud, plaintiff must sufficiently plead (1) the 

existence of an underlying fraud, (2) knowledge of this fraud on the part of the aider and abettor, 

and (3) substantial assistance by the aider and abettor in achievement of the fraud. Stanfield 

Offshore Leveraged Assets, Ltd. v. Metro Life Ins. Co., 64 A.D.3d 472, 476. To state a claim for 

aiding and abetting breach of fiduciary duty, plaintiff must sufficiently plead (1) a breach by a 

fiduciary of obligations to another, (2) that the defendant knowingly induced or participated in 

the breach, and (3) that plaintiff suffered damages as a result of the breach. Kaufman v. Cohen, 

307 A.D.2d 113, 125 (1st Dept. 2003).  The existence of the underlying fraud/breach of fiduciary 

duty is undisputed. 

Plaintiff has sufficiently alleged actual knowledge, which need only be alleged generally 

at the pre-discovery stage of this litigation. See Oster v. Kirschner, 77 A.D.3d 51, 55-56 (1st 

Dept. 2010). CPLR § 3016(b) is satisfied when the facts suffice to permit a reasonable inference 

of the alleged misconduct. Eurycleia Partners, LP v. Seward & Kissle, LLP, 12 N.Y.3d 553, 559 

(2009). The allegations contained in plaintiff’s Amended Complaint are supported by facts and 

surrounding circumstances giving rise to a reasonable inference that defendant knew about the 

underlying fraud/breach of fiduciary duty perpetuated by Brenda Smith.  
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Substantial assistance in aiding and abetting exists where (1) a defendant affirmatively 

assists, helps conceal, or by virtue of failing to act when required to do so enables the fraud to 

proceed, and (2) the actions of the aider/abettor proximately caused the harm on which the 

primary liability is predicated. Kaufman, 307 A.D.2d at 126. Where a defendant does not owe a 

fiduciary duty directly to plaintiff, such as in the clearing firm context, mere inaction cannot 

constitute substantial assistance; however, when a clearing firm moves beyond performing mere 

ministerial or routine clearing functions and becomes actively and directly involved, it may be 

liable for aiding and abetting. See McDaniel v. Bear Stearns & Co., Inc., F. Supp.2d 343, 352-53 

(S.D.N.Y. 2002).  

Plaintiff’s Amended Complaint makes several allegations that defendant’s actions went 

beyond routine clearing functions, including that defendant: gave Smith advanced warning when 

defendant believed certain transactions would trigger compliance reporting alarms (Cmplt. ¶2); 

manufactured excuses for Smith’s violations to allow her to continue her scheme free of 

regulatory scrutiny (Cmplt. ¶41); assisted in concealing Smith’s misconduct (Cmplt. ¶73-77); 

processed many fraudulent transfers which raised numerous red flags constituting suspicious 

activity under FINRA rules and regulations (Cmplt. ¶46–77 ); and that defendant provided 

plaintiff with a “Comfort Letter” to help induce plaintiff’s investment (Cmplt. ¶123–24). 

Liberally construed and treated as true, as is necessary at the pre-answer motion to 

dismiss stage, the allegations contained in plaintiff’s Amended Complaint would deprive 

defendant of the benefit of the general rule that a clearing broker cannot be liable for aiding and 

abetting fraud for performing mere routine clearing functions. See, e.g., McDaniel, 196 F.Supp. 

2d at 356. It is premature to make a determination as to whether defendant’s alleged actions did, 

in fact, constitute routine clearing functions or if the actions went beyond.   
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Plaintiff’s allegations of proximate causation are likewise sufficient. While Courts have 

dismissed claims of aiding and abetting “when a plaintiff cannot show how a conventional 

business relationship alleged proximate cause,” See In re Agape Litig., 773 F. Supp.2d 298, 325 

(E.D.N.Y. 2011), this is not such a case. The issue of proximate causation cannot be decided as a 

matter of law because there is a dispute as to whether defendant’s actions amounted to routine 

clearing functions or something more.  

Defendant is directed to submit an Answer to plaintiff’s Amended Complaint within 

twenty days of this Order. A Preliminary Conference is scheduled for July 21, 2022 at 10:00 a.m. 

The parties are directed to submit a dial-in number for the conference no later than July 6, 2022. 

To that end, the parties are directed to meet and confer to agree upon the terms of a Preliminary 

Conference Order using the form available on the Part 61 website with a Note of Issue deadline 

no later than 22 months from the date of this Order, and e-file it with a request to so Order by 

July 6, 2022. If the proposed Preliminary Conference Order is acceptable to the Court, it will be 

So Ordered and no appearance will be necessary on July 21, 2022. 

Dated: June 2, 2022 
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   SUPREME COURT OF THE STATE OF NEW 
YORK NEW YORK COUNTY   

   

PRESENT:   HON. BARRY R. OSTRAGER   PART   IAS MOTION 61EFM  

   Justice               

---------------------------------------------------------------------------------X   
  INDEX NO.    652446/2022  
      
  MOTION DATE      
      
  MOTION SEQ. NO.     001 
      

  
DECISION + ORDER ON MOTION   

AALII FUND, LP and ALPHA CAPITAL PARTNERS, 
LP,   
  
                                                     Plaintiffs,     
   - v -      

INDUSTRIAL AND COMMERCIAL BANK OF CHINA 
FINANCIAL SERVICES LLC,  
                                                     Defendant.     
---------------------------------------------------------------------------------X      
   
HON. BARRY R. OSTRAGER   
 

 On April 17, 2023, the Court heard oral argument via Microsoft Teams on Motion 

Sequence 001 by defendant to dismiss plaintiffs’ Complaint pursuant to CPLR §3211(a)(3) and 

(7). This action is closely related to another action before this Court captioned SureFire Dividend 

Capture, LP v. Industrial and Commercial Bank of China Financial Services LLC (index number 

652507/2021) (the “SureFire Action”) and reference to the decision denying a motion to dismiss 

in the SureFire action is relevant to the disposition of this motion. During the April 17, 2023 

appearance, the Court reserved decision on the motion. For the reasons set forth herein, the 

motion is resolved as follows. 

This action (and the SureFire Action) stem from an alleged underlying fraud that was 

perpetuated by non-party Brenda Smith, who is presently incarcerated in connection with that 

fraud. Smith, the owner of CV Brokerage, controlled two separate hedge funds—TA1 and Broad 

Reach Capital, LP (“Broad Reach”)—that she allegedly used in connection with a Ponzi scheme 

to defraud people of their investments. Smith has pled guilty for this fraud. Defendant Industrial 

and Commercial Bank of China Financial Services LLC (“ICBCS”) worked with Smith as the 

clearing broker for both hedge funds and was allegedly the only clearing broker that would 
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execute Smith’s unique options strategy of “dividend capture trades.” Cmplt. ¶¶25–26. Plaintiffs 

Aalii Fund, LP and Alpha Capital Partners, LP (collectively, “the A Funds”) allegedly invested 

over $27 million in the Broad Reach fund between September 2016 and May 2018. In February 

of 2019, the A Funds transferred their interest in the Broad Reach fund to non-party SureFire 

Dividend Capture, LP (“SureFire”), via an “In-Kind Subscription Agreement” whereby the value 

of plaintiffs’ entire limited partnership interest in Broad Reach was transferred to SureFire, and 

plaintiffs became limited partners in SureFire. The transfer was allegedly recorded on Broad 

Reach’s books and records as a redemption by plaintiffs and a simultaneous investment by 

SureFire of approximately $41,580,190.90 (an amount alleged to represent the value of 

plaintiffs’ investment at the time of the transfer). Cmplt. ¶¶126–28. Plaintiffs claimed on the 

Transcript of Proceedings of April 17, 2023 that they have not received any money as a result of 

the transfer, that the agreement between the parties was entered into prior to the fraud being 

uncovered, and that plaintiffs’ limited partnership interest in SureFire has essentially zero value 

as a result of the fraud. 

On April 15, 2021, non-party SureFire commenced the related SureFire Action on the 

basis that ICBCS, as clearing broker for non-party Brenda Smith’s fraudulent hedge funds, aided 

and abetted Smith’s fraud and breach of fiduciary duties owed to SureFire as an investor. 

SureFire’s Amended Complaint contained allegations including misrepresentations made to the 

A Funds prior to SureFire’s involvement in the Broad Reach fund. ICBCS moved to dismiss 

SureFire’s claims. The Court dismissed SureFire’s claims in part based on lack of standing, 

reasoning that the In-Kind Subscription Agreement (which assigned the A Funds’ interest in the 

investment to SureFire) did not contain language evincing that the A Funds had any intent to 
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assign its legal claims to SureFire.1 The Court further held that SureFire’s potential damages 

were limited to the amount SureFire allegedly directly invested in the Broad Reach fund. 

Thereafter, the A Funds commenced this action, asserting the same claims asserted in the 

SureFire Action.  

Defendant ICBCS now moves to dismiss plaintiffs’ Complaint for lack of capacity to sue 

and failure to state a cause of action. Under CPLR § 3211(a)(7), this Court is tasked with 

determining whether, after affording the pleadings a liberal construction and accepting the 

allegations in the Amended Complaint as true, “the facts as alleged fit within any cognizable 

legal theory.” Leon v. Martinez, 84 N.Y.2d 83, 87–88 (1994) (citations omitted).  

 Defendant ICBCS first moves to dismiss plaintiffs’ claims for lack of standing. Under 

CPLR § 3211(a)(3), a plaintiff lacks standing if it does not have a sufficiently cognizable stake in 

the outcome of the litigation. See Community Bd. 7 of Borough of Manhattan v. Schaffer, 84 

N.Y.2d 148, 155 (1994). Plaintiffs allegedly received a limited partnership interest in SureFire 

equal to the then-current value of plaintiffs’ investment in Broad Reach, which was allegedly 

represented to be valued at over $41 million dollars at the time of the transfer. Defendant claims 

that plaintiffs, having already received more than the full balance of plaintiffs’ investment upon 

the sale/transfer to SureFire, have not suffered any damages and thus lack standing to assert its 

claims against defendant. Plaintiffs, on the other hand, argue that no equivalent value was 

received for the transfer, that the value of the limited partnership interest in SureFire was grossly 

inflated by reason of the fraud, and that plaintiffs suffered out-of-pocket damages totaling over 

 
1 In the related action, SureFire appealed the Court’s ruling that the A Funds did not assign their 
legal claims to SureFire. As of the date of this Decision and Order, no decision on the appeal has 
been rendered.  

FILED: NEW YORK COUNTY CLERK 04/26/2023 12:38 PM INDEX NO. 652446/2022

NYSCEF DOC. NO. 35 RECEIVED NYSCEF: 04/18/2023

3 of 5

Case 2:19-cv-17213-MCA-ESK   Document 256-5   Filed 07/13/23   Page 4 of 6 PageID: 6435



4 
 

$27 million (representing the amount plaintiffs invested in the Broad Reach fund pursuant to the 

alleged Ponzi scheme).  

While there may be merit to defendant’s claim that plaintiffs were compensated for the 

transfer, the motion to dismiss for lack of standing must be denied. Liberally construing 

plaintiffs’ Complaint as true, the Court cannot, at the pre-answer motion to dismiss stage, make 

any determination as a matter of law regarding the issue of damages. Whether plaintiffs suffered 

any damages, and the amount of any such damages, is a question of fact to be determined on a 

fuller record at a later stage in this litigation. 

 Defendant next moves to dismiss the first cause of action for aiding and abetting fraud for 

failure to state a claim. That motion is denied. To state a claim for aiding and abetting fraud, 

plaintiffs must sufficiently plead (1) the existence of an underlying fraud, (2) knowledge of this 

fraud on the part of the aider and abettor, and (3) substantial assistance by the aider and abettor 

in achievement of the fraud. Stanfield Offshore Leveraged Assets, Ltd. v. Metro Life Ins. Co., 64 

A.D.3d 472, 476. The existence of the underlying fraud perpetuated by non-party Brenda Smith 

is undisputed. Plaintiffs have sufficiently alleged the remaining elements.2 There are questions of 

fact as to whether defendant, a clearing firm, moved beyond performing mere ministerial and 

routine clearing functions such that defendant became actively and directly involved in the fraud 

perpetuated by non-party Brenda Smith. See, e.g., McDaniel v. Bear Stearns & Co., Inc., F. 

Supp.2d 343, 352–53 (S.D.N.Y. 2002).   

Finally, defendant moves to dismiss the second cause of action for aiding and abetting 

breach of fiduciary duties. That motion is also denied. To state a claim for aiding and abetting 

 
2 Defendant ICBCS presented essentially the same arguments in its motion for dismissal of the 
aiding and abetting fraud claim in the related SureFire Action that this court previously rejected. 
See 652507/2021 NYSCEF Doc. No. 106. 
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breach of fiduciary duty, plaintiffs must sufficiently plead (1) a breach by a fiduciary of 

obligations to another, (2) that defendant knowingly induced or participated in the breach, and 

(3) that plaintiffs suffered damages as a result of the breach. Kaufman v. Cohen, 307 A.D.2d 113, 

125 (1st Dept. 2003). It is undisputed that non-party Brenda Smith owed plaintiffs fiduciary 

duties prior to the May 2018 transfer of interests to SureFire. Defendant argues that plaintiffs 

cannot recover for funds lost after the transfer to SureFire because there was no fiduciary duty 

owed by Smith at that point. However, the Complaint adequately alleges that the losses appear to 

have occurred during plaintiffs’ relationship with Smith. Cmplt. ¶93. Just as there exists a 

question of fact as to whether plaintiffs suffered any damages in this case, there exists a question 

as to when any such damages were sustained and whether Smith owed a fiduciary duty to 

plaintiffs at the time of the loss.  

Defendant is directed to submit an Answer to the Complaint within twenty days of this 

Order. A Preliminary Conference is scheduled for July 11, 2023 at 12:00 p.m. via Microsoft 

Teams. To that end, the parties are directed to meet and confer to agree upon the terms of a 

Preliminary Conference Order using the form available on the Part 61 website with a Note of 

Issue deadline no later than 22 months from the date of this Order, and e-file it with a request to 

so Order by June 30, 2023.  

Dated: April 18, 2023 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

I hereby certify, this 13th day of July, 2023, that I caused to be served a true 

and correct copy of the Motion by Industrial and Commercial Bank of China 

Financial Services in Opposition to the First Omnibus Motion of Receiver, Kevin 

Dooley Kent, for Order Resolving Disputed Non-Investor Creditor Claims upon 

Plaintiff, Securities and Exchange Commission, though counsel of record, and 

upon counsel of record for all other parties, by electronic filing pursuant to Fed. R. 

Civ. P. 5 (b), and upon Defendant, Brenda A. Smith, on behalf of all defendants, 

via first-class mail, postage prepaid, as follows: 

Brenda A. Smith 
Register No. 72832-050 

FCI Danbury 
Federal Correctional Institution 

Route 37 

SECURITIES AND EXCHANGE 
COMMISSION,  

          Plaintiff, 
                                      v. 

BRENDA SMITH, BROAD 
REACH CAPITAL, BROAD 
REACH PARTNERS, LLC, and 
BRISTOL ADVISORS, LLC, et 
al,  

          Defendants. 

:
:
:
:
:
:
:
:
:
:
:
:
:
:

C. A. No. 2:19-cv-17213 (MCA) 

CERTIFICATE OF SERVICE 
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Danbury CT 06811 

I further certify, this 13th day of July, 2023, that I caused to be served a true 

and correct copy of the foregoing upon the following:  

Industrial and Commercial Bank of China Financial Services 
(By Electronic Filing Pursuant to Fed R. Civ. P. 5 (b) and Electronic Mail) 

c/o Schulte Roth & Zabel LLP 
919 Third Avenue 

New York, NY 10022 
Attn: Kelly Koscuiszka, Esq. (Kelly.Koscuiszka@srz.com) 

Abbey Walsh, Esq. (abbey.walsh@srz.com)  
Tara S. Lederer, Esq. (tara.lederer@srz.com)  
Gayle R. Klein, Esq. (gayle.klein@srz.com)  

Benjamin L wson, Esq. (benjamin.lewson@srz.com)  

s/ Robin S. Weiss 
Robin S. Weiss, Esq. 
Attorney for Receiver, Kevin Dooley Kent 
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