
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

SECURITIES AND EXCHANGE 
COMMISSION, 

 C. A. No. 2:19-cv-17213 (MCA) 

Plaintiff,  
v. 

BRENDA SMITH, BROAD REACH    Motion Day: Aug. 21, 2023
CAPITAL, LP, BROAD REACH  
PARTNERS, LLC, and BRISTOL  
ADVISORS, LLC, 

Defendants. 

NOTICE OF MOTION OF RECEIVER, KEVIN DOOLEY KENT, TO LIFT 
STAY TO PERMIT B1BANK TO INITIATE MORTGAGE 

FORECLOSURE PROCEEDINGS AND PROCEED WITH THE  
PUBLIC SALE OF REAL PROPERTY OWNED  

BY BD OF LOUISIANA, LLC 

PLEASE TAKE NOTICE that the undersigned, on behalf of the Receiver, 

Kevin Dooley Kent, will move before the Honorable Madeline Cox Arleo, U.S.D.J., 

United States District Court for the District of New Jersey, Martin Luther King Jr. 

Federal Building and U.S. Courthouse, 50 Walnut Street, Newark, New Jersey 

07101, on August 21, 2023, or as soon thereafter as the Court permits, at a date and 

time to be determined by the Court, for a limited lifting of the litigation stay 
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previously entered in this matter to permit b1BANK to initiate mortgage foreclosure 

proceedings against Receivership Party BD of Louisiana, LLC. 

PLEASE TAKE FURTHER NOTICE THAT, in support of this Motion, 

the undersigned will rely upon the accompanying Memorandum of Law, which is 

incorporated herein by reference. 

PLEASE TAKE FURHTER NOTICE that b1BANK does not oppose this 

motion. 

PLEASE TAKE FURTHER NOTICE that Counsel for the Securities and 

Exchange Commission has advised that they do not oppose this motion. 

PLEASE TAKE FURTHER NOTICE that the undersigned requests that the 

proposed form of Order submitted herewith be entered by the Court. 

Dated: 7/18/2023 

Respectfully submitted,

s/ Robin S. Weiss         
Robin S. Weiss, Esquire 
Andrew S. Gallinaro, Esquire 
Clark Hill PLC 
Two Commerce Square 
2001 Market Street, Suite 2620 
Philadelphia, PA 19103 
Phone: 215-864-8086 
Fax: 215-523-9714 
rsweiss@clarkhill.com 
agallinaro@clarkhill.com 
Attorneys for Receiver, Kevin Dooley 
Kent 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

SECURITIES AND EXCHANGE 
COMMISSION, 

 C. A. No. 2:19-cv-17213 (MCA) 

Plaintiff,  
v. 

Motion Day: Aug. 21, 2023

BRENDA SMITH, BROAD REACH  
CAPITAL, LP, BROAD REACH  
PARTNERS, LLC, and BRISTOL  
ADVISORS, LLC, 

Defendants. 

MEMORNDUM OF LAW IN SUPPORT OF MOTION OF RECEIVER, 
KEVIN DOOLEY KENT, TO LIFT STAY TO PERMIT B1BANK TO 

INITIATE MORTGAGE FORECLOSURE PROCEEDINGS AND 
PROCEED WITH THE PUBLIC SALE OF REAL PROPERTY  

OWNED BY BD OF LOUISANA, LLC 

Robin S. Weiss, Esq. Andrew S. Gallinaro, Esq. 
Clark Hill PLC  Clark Hill PLC 
Two Commerce Square  Two Commerce Square 
2001 Market Street, Suite 2620  2001 Market Street, Suite 2620 
Philadelphia, PA 19103  Philadelphia, PA 19103 
Phone: (215) 864-8086  Phone: (215) 864-8083 
Facsimile: (215) 523-9714 Facsimile: (215) 640-8501 
E-mail: rsweiss@clarkhill.com   E-mail: agallinaro@clarkhill.com 

Dated: 7/18/2023 
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Pursuant to the Court’s Order Appointing Receiver dated June 29, 2020 

(“Receivership Order”), Kevin Dooley Kent (“Receiver”) hereby moves this Court 

for a limited lifting of the litigation stay to enable b1BANK to initiate mortgage 

foreclosure proceedings and proceed with the sale of real property owned by 

Receivership Party BD of Louisiana, LLC through an executory process. In 

support of this Motion, the Receiver states as follows. 

I. STATEMENT OF FACTS 

A. The BD of Louisiana Property 

Pursuant to the Receivership Order, the Receivership Assets include “certain 

real property at David[sic] Road and Adams Road, Parish of Tangipahoa, 

Louisiana.” Receivership Order, ¶ 2. (ECF No. 22). The Receiver has identified 

this property as consisting of two adjacent parcels owned by Receivership Party 

BD of Louisiana, LLC (identified as BD of Louisiana LLC in Tangipahoa Parish 

property records), as follows: Assessment No. 3418405, Davis Road; Assessment 

No. 4104900, Adams Road. These parcels are hereinafter collectively referred to as 

the “BD of Louisiana Property” or “the Property.” 

The BD of Louisiana Property consists of approximately 104 acres of 

wooded, undeveloped land. According to an evaluation performed by the United 

States Army Corps of Engineers in 2012, approximately 55 of those acres were 

identified as jurisdictional wetlands.  
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B. Administrative Expenses Associated with the BD of Louisiana Property 

Shortly after his appointment, the Receiver learned that the BD of Louisiana 

Property was sold at a tax sale for 2019 tax delinquencies. The Receiver made the 

payments necessary to redeem the Property, and thereafter paid property taxes for 

2020, 2021 and 2022 out of the Receivership Account. The Receiver has also had 

to make payments to maintain liability insurance on the Property, in order to 

protect the interests of the Receivership Estate.  

C. Efforts to Sell the BD of Louisiana Property 

The Receiver attempted to sell the BD of Louisiana Property for over two 

(2) years. On December 2, 2020, the Receiver filed a Motion for Appointment of 

Real Property Appraisers and Approval to Retain Realtor (ECF No. 45), so he 

could list and market the Property for private sale pursuant to 28 U.S.C. § 2001, 

which provides, inter alia, that “[b]efore confirmation of any private sale, the court 

shall appoint three disinterested persons to appraise such property . . . [and that] 

[n]o private sale shall be confirmed at a price less than two-thirds of the appraised 

value.” 28 U.S.C. § 2001 (b).  

The Court approved the Receiver’s Motion for Appointment of Real 

Property Appraisers and Approval to Retain Realtor on April 5, 2021 (ECF No. 

71), enabling the Receiver to employ Godwyn & Stone Brokerage to assist with 

the marketing and sale of the Property. However, two of the appointed appraisers 
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advised that they were unable and unwilling to appraise the Property, despite 

having previously agreeing to accept the assignment. Accordingly, the Receiver 

located replacement appraisers, and filed a Motion to Appoint Replacement 

Appraisers on July 19, 2021. (ECF No. 106). That Motion was granted on August 

20, 2021. (ECF No. 114). 

After the three appraisals were completed, the Receiver listed the BD of 

Louisiana Property for sale for $899,500.00 on or about August 26, 2021. 

Unfortunately, despite aggressive marketing efforts and numerous price reductions, 

including a final price reduction to $495,000.00 on August 25, 2022, the Receiver 

was unable to secure a private buyer for the BD of Louisiana Property.1

D. The Mortgage 

The BD of Louisiana Property is subject to a mortgage with b1BANK, 

which secures an April 11, 2017 promissory note executed by BD of Louisiana, 

LLC in favor of Business First Bank (now b1BANK) for the principal sum of 

$478,279.10 (“the Note”). A copy of the Note is attached hereto as Exhibit “A.” 

The Note matured on or about June 25, 2019, with a principal balance of 

1 The uncertainties associated with the presence of the wetlands and the age of the 
wetlands evaluation significantly hindered the Receiver’s ability to secure a willing 
buyer. Market conditions also affected the Receiver’s ability to sell the Property 
for a sufficient amount. 
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$344,975.14. A copy of the bank’s August 16, 2019 demand letter to BD of 

Louisiana is attached hereto as Exhibit “B.” 

While the note features an interest rate of 6.5% (“note rate”), it also provides 

for a default interest rate of 21% (“default rate”). See Ex. “A.” Although b1BANK 

initially indicated they would be charging the default rate, they thereafter 

expressed a willingness to accept the note rate provided the Receiver continued to 

attempt to market and sell the Property and kept b1BANK apprised of his efforts.  

As of December 29, 2021, i.e. while the Receiver was still attempting to 

secure a private buyer, counsel for b1BANK advised that the balance owed 

through the end of December 2021, with the note rate of 6.5%, was $413,480.00, 

broken down as follows: Principal: $344,975.14; Interest: $59,170.40; Late Fees: 

$1,334.46; Attorney’s Fees: $8,000.00.2 Applying the note rate, the Receiver 

estimates that the balance due as of July 1, 2023 was $447,552.63, with interest 

continuing to accrue at a rate of $62.29 per day. 

E. Negotiations with B1BANK 

As the unlikelihood of selling the Property through a private sale for the 

statutory minimum and for an amount sufficient to cover the mortgage balance 

2 By contrast, B1BANK advised that as of that time, with the default rate applied, 
the balance owed was well over $500,000.00. 
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crystalized,3 the Receiver began exploring his options for a public sale pursuant to 

28 U.S.C. § 2001, which provides, inter alia: 

Any realty or interest therein sold under any order or decree of any court 
of the United States shall be sold as a whole or in separate parcels at 
public sale at the courthouse of the county, parish, or city in which the 
greater part of the property is located, or upon the premises or some 
parcel thereof located therein, as the court directs. Such sale shall be 
upon such terms and conditions as the court directs. 

Property in the possession of a receiver or receivers appointed by one 
or more district courts shall be sold at public sale in the district wherein 
any such receiver was first appointed, at the courthouse of the county, 
parish, or city situated therein in which the greater part of the property 
in such district is located, or on the premises or some parcel thereof 
located in such county, parish, or city, as such court directs, unless the 
court orders the sale of the property or one or more parcels thereof in 
one or more ancillary districts. 

28 U.S.C. § 2001 (a). Such a sale would also require the Receiver’s compliance 

with the notice provisions set forth at 28 U.S.C. § 2002.  

The Receiver contacted counsel for b1BANK in an effort to agree upon 

terms for the public sale of the Property, particularly in an effort to ensure that if 

the Property sold for less than the balance owed on the mortgage, the Receivership 

Estate would not be liable to b1BANK for the difference. In response, Counsel for 

b1BANK suggested that the stay instead be lifted by a joint or consent request, so 

b1BANK could pursue executory (foreclosure) proceedings in Louisiana state 

3 The statutory minimum pursuant to 28 U.S.C. § 2001, i.e. 2/3 of the appraised 
value, is $408,000.00, which is less than the balance on the mortgage.  

Case 2:19-cv-17213-MCA-ESK   Document 259-1   Filed 07/18/23   Page 6 of 13 PageID: 6626



6 

court and pursue a Sheriff’s Sale in connection therewith, i.e. a sale process with 

which b1BANK is familiar and comfortable.  

The Receiver agreed with B1BANK’s proposal, and the parties’ agreement 

is memorialized in the Creditor Agreement attached hereto as Exhibit “C.” The 

basic terms of the Agreement are as follows: 

� The Receiver was to file a motion in this action to lift the stay for the 
limited purpose of allowing b1BANK to proceed with an executory 
process (e.g., foreclosure) proceeding in Louisiana state court—
specifically, the 21st Judicial District Court for the Parish of Tangipahoa. 

� Following Louisiana’s requirements for executory process proceedings, 
b1BANK will remit payment of all fees, deposits, and commissions in 
connection with the foreclosure proceedings. 

� B1BANK will have the discretion to determine whether to pursue a 
Sheriff’s sale with or without appraisement and will complete all 
necessary requirements if it decides to pursue an appraisal. 

� B1BANK will credit bid up to a maximum bid of $450,000.00, such that 
any third party who bids more than $450,000.00 will be allowed to 
purchase the Property. 

� If no competing bids are received, b1BANK may choose to defer the 
Sheriff’s sale to a second sale as provided by Louisiana law, provided 
that the same bidding limitations and requirements will apply. 

� If a third party purchases the Property at the Sheriff’s sale for not less 
than $450,000.00, the net sale proceeds (after deduction of the Sheriff’s 
commission, any outstanding property taxes, costs, and superior liens and 
encumbrances) will be allocated as follows: 

o $395,000 to b1BANK; 
o Any sums over $395,000 to the Receiver 
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� If b1BANK is the successful bidder at the Sheriff’s sale and takes title to 
the property, it will use its commercially reasonable best efforts to sell 
the Property on the private market for not less than $415,000.  B1BANK 
will, at its sole discretion, select and engage a realtor and determine the 
listing price and terms and conditions of any sale. 

� If a private purchase agreement is executed within six (6) months after 
b1BANK receives title, b1BANK will allocate the net sale proceeds 
(after reimbursement of the Sheriff’s commission and costs, insurance 
and property taxes paid in the interim) in the same manner as with a 
Sheriff’s sale, e.g., $395,000 to b1BANK and the excess to the Receiver. 
Further, if the property is subject to any IRS lien, the six month period 
referenced herein will not begin until the IRS’ right of redemption has 
expired. 

� If, despite its commercially reasonable best efforts, b1BANK is unable to 
sell the property within 6 months after it receives title, it will no longer 
be obligated to share net proceeds with the Receiver. 

� In no event will b1BANK pursue recovery of any deficiency amount 
from BD of Louisiana, the Receivership Estate, the Receiver, or Brenda 
Smith, and b1BANK waives any and all rights to recover from them any 
remaining balance owed under the Promissory Note after the sale of the 
Property. 

It is the Receiver’s position that this arrangement is in the best interests of 

the Receivership Estate for various reasons, as explained in further detail below. 

II. ARGUMENT 

Pursuant to the Receivership Order, this Court has exclusive jurisdiction and 

possession of the Receivership Assets, including the BD of Louisiana Property. 

Receivership Order, pp. 1-2; ¶¶ 1-3. Pursuant to the Receivership Order, the 

Receiver, Kevin Dooley Kent, was granted authority to use reasonable efforts to 

determine the nature, location and value of all property interests of the 
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Receivership Parties, including real property, and to take custody, control and 

possession, and manage, control, operate and maintain all Receivership Assets. Id., 

¶¶ 5, 11 (A-C). However, “[w]ithout further Order of this Court, the Receiver may 

not liquidate or otherwise dispose of Receivership Assets, including real estate, 

other than in the ordinary course of business or in the Receiver’s judgment the 

asset is of de minimus value and/or the costs associated with maintaining the asset 

is likely to exceed its value.” Id., ¶ 45.  

Additionally, the Receivership Order imposes a stay on “all civil legal 

proceedings of any nature . . . involving (a) the Receiver, in his capacity as 

Receiver; (b) any Receivership Assets, wherever located; [or] (c) any of the 

Receivership Parties, including subsidiaries and partnerships. . . . Receivership 

Order, ¶ 38. However, subject to the requirement that leave of Court is required in 

order to commence or resume litigation, the Receivership Order provides that “the 

Receiver is authorized, empowered and directed to investigate, prosecute, defend, 

intervene in or otherwise participate in, compromise, and/or adjust actions in any 

state, federal or foreign court or proceeding of any kind as may [be] in his 

discretion, and in consultation with SEC counsel, be advisable or proper to recover, 

conserve and/or maximize Receivership Assets.” Id., ¶ 50. 

The Receivership Order also provides that “[t]he Receiver may seek further 

Orders of this Court regarding standing powers of the Receiver, operations of 
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Receivership Parties, and administration of Receivership Assets as may be deemed 

necessary to conserve the Receivership Assets, secure the best interests of 

creditors, investors, and other stakeholders of the Receivership Parties, and protect 

the interests of the Receiver.” Id., ¶ 14. Further, any person may seek modification 

or relief from the litigation stay imposed by the Receivership Order, so long as 

proper notice is given to the Receiver and counsel for the Securities and Exchange 

Commission. Id., ¶ 42. 

The Receiver respectfully submits that a lifting of the stay to enable 

b1BANK to initiate executory (i.e. foreclosure) proceedings and proceed with a 

public Sheriff’s Sale of the BD of Louisiana Property is in the best interest of the 

Receivership Estate for several reasons. First, the Receiver has already exhausted 

his efforts to privately sell the BD of Louisiana Property for the benefit of the 

Receivership Estate, and has been unable to secure a buyer willing and able to pay 

an amount sufficient to satisfy the requirements of 28 U.S.C. § 2001(b), and 

relatedly, an amount which will result in any financial benefit to the Receivership 

Estate given the mortgage balance. The nature, location and condition of the 

Property limit its marketability, and given the downturn of the real estate market 

and recent increase in interest rates, the Receiver and his real estate broker no 

longer believe that a private sale is a feasible option for the Receivership Estate.  
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Second, if the Receiver has to proceed with a public sale pursuant to § 2001 

(a), the Receivership Estate will be forced to incur upfront costs in connection with 

the notice requirements and time and fees associated with a public sale, and run the 

risk of selling the Property for less than the mortgage balance. Third, the BD of 

Louisiana Property serves no beneficial purpose for the Receivership Estate, and 

the longer the Estate holds the Property, the higher the administrative costs in the 

form of additional taxes and insurance premiums, all while b1Bank’s superior lien 

securing the indebtedness continues to increase in value with each passing day. 

The Receiver believes that allowing b1BANK to proceed in the manner 

proposed will allow the Receivership Estate to dispose of the Property as 

efficiently and inexpensively as possible, provide for at least the possibility of 

some payment to the Receivership Estate, and eliminate the risk that the 

Receivership Estate could owe additional money to b1BANK if the Property 

ultimately sells for less than the balance on the mortgage. More specifically, 

allowing b1BANK to proceed with a public auction of the Property through a 

Louisiana executory process Sheriff’s Sale will ensure the sale of the Property 

(even if only to b1BANK through a credit bid). Further, b1BANK has agreed to 

remit excess sale proceeds (over an agreed upon amount of $395,000.00, which is 

over $50,000.00 less than the full indebtedness currently owed to b1BANK) to the 

Receivership Estate in the event a third party purchases the Property either at the 
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Sheriff’s Sale or within six months of b1BANK’s purchase of the Property through 

a credit bid. Utilizing the Louisiana Sheriff’s Sale mechanism will improve the 

likelihood of a third-party purchase, as the pool of potential buyers in Louisiana 

are familiar and comfortable with the process. Further, even if b1BANK purchases 

the Property through a credit bid and is unable to sell it within six months, so that 

the Estate will no longer have an opportunity to recover net sale proceeds, the 

Receivership Estate will at least be relieved of the burden of carrying costs and the 

expense of managing and marketing the Property, and relieved of its obligations 

under the mortgage. For all these reasons, proceeding in the matter proposed in 

Exhibit “C” is in the best interests of the Receivership Estate and will conserve 

Receivership Assets and resources. 

Counsel for the Securities and Exchange Commission has advised that they 

do not oppose this Motion. Further, b1BANK does not oppose this Motion. 

III. CONCLUSION 

In light of all the foregoing, it is respectfully requested that the Court lift the 

stay to enable b1BANK to initiate mortgage foreclosure proceedings and proceed 

with the public Sheriff’s sale of the BD of Louisiana Property, and that an order be 

entered in the form proposed. 

Respectfully Submitted, 

Date: 7/18/2023  s/ Robin S. Weiss  
Robin S. Weiss, Esq. 
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Clark Hill PLC
Two Commerce Square 
2001 Market Street, Suite 2620 
Philadelphia, PA 19103 
Phone: 215-864-8086 
Fax: 215-523-9714 
rsweiss@clarkhill.com 

Andrew S. Gallinaro, Esq. 
Clark Hill PLC
Two Commerce Square 
2001 Market Street, Suite 2620 
Philadelphia, PA 19103 
Phone: (215) 864-8083 
Facsimile: (215) 640-8501 
E-mail: agallinaro@clarkhill.com

Attorneys for Receiver,  
Kevin Dooley Kent
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

SECURITIES AND EXCHANGE 
COMMISSION, 

  C. A. No. 2:19-cv-17213 (MCA) 

Plaintiff,  
v. 

BRENDA SMITH, BROAD REACH  
CAPITAL, LP, BROAD REACH  
PARTNERS, LLC, and BRISTOL  
ADVISORS, LLC, 

Defendants. 

ORDER APPROVING THE RECEIVER, KEVIN DOOLEY KENT’S 
MOTION TO LIFT STAY TO PERMIT B1BANK TO INITIATE 

MORTGAGE FORECLOSURE PROCEEDINGS AND PROCEED  
WITH THE PUBLIC SALE OF REAL PROPERTY  

OWNED BY BD OF LOUISIANA, LLC 

THIS MATTER having come before this Court upon the Motion of Receiver, 

Kevin Dooley Kent, to Lift Stay to Permit b1BANK to Initiate Mortgage 

Foreclosure Proceedings and Proceed with the Public Sale of Real Property Owned 

by BD of Louisiana, LLC;   

It is on this    day of  , 2023,  

ORDERED that the Receiver’s Motion to Lift Stay to Permit b1BANK to 

Initiate Mortgage Foreclosure proceeding is APPROVED; and it is 
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FURTHER ORDERED that b1BANK may initiate executory (i.e. 

foreclosure) proceedings in Louisiana State Court with respect to real property owned 

by BD of Louisiana LLC (Tangipahoa Parish Assessment Nos. 3418405 and 

4104900) (“BD of Louisiana Property”) and arrange for the sale of the BD of 

Louisiana Property through a public Sheriff’s Sale pursuant to the terms of the 

agreement attached as Exhibit “C” to the Receiver’s Motion in connection with that 

executory process; and it is  

FURTHER ORDERED that the stay on litigation shall remain in effect with 

respect to all other claims stayed pursuant to the Receivership Order, with the 

applicable statute of limitations to remain tolled with regard to any cause of action 

accrued or accruing in favor of one or more of the Receivership Parties against a 

third person or party for which the injunction against commencement of legal 

proceedings remains in effect. 

BY THE COURT: 

HONORABLE MADELINE COX ARLEO 
 UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

SECURITIES AND EXCHANGE 
COMMISSION, 

  C. A. No. 2:19-cv-17213 (MCA) 

Plaintiff,  
v. 

BRENDA SMITH, BROAD REACH  
CAPITAL, LP, BROAD REACH  
PARTNERS, LLC, and BRISTOL  
ADVISORS, LLC, 

Defendants. 

I hereby certify, this 18th day of July, 2023, that I caused to be served a true 
and correct copy of the Notice of Motion of Receiver, Kevin Dooley Kent to Lift 
Stay to Permit B1BANK to Initiate Mortgage Foreclosure Proceedings and 
Proceed with the Public Sale of Real Property Owned by BD of Louisiana, LLC 
upon Plaintiff, Securities and Exchange Commission, through counsel of record, 
and upon counsel of record for all other parties, by electronic filing pursuant to 
Fed.R.Civ.P. 5 (b), and upon Defendant, Brenda A. Smith, on behalf of all 
defendants, via first-class mail, postage prepaid, as follows: 

Brenda A. Smith 
Register No. 72832-050 

FCI Danbury 
Federal Correctional Institution 

Route 37 
Danbury CT 06811 

s/ Robin S. Weiss 
Robin S. Weiss, Esq. 
Attorney for Receiver, Kevin Dooley Kent 

CERTIFICATE OF 
SERVICE
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